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Introduction

For more than a century students of American politics have debated whether, in a
fragmented political system, parties serve as agents of responsive and coherent governance.* At
mid-century, political scientists, assuming unified party control, worried that weak parties
hindered the effectiveness of expanding state policies (APSA 1950). Y et, this discussion little
acknowledged the shifting terms of the debate with the postwar emergence of divided party
government. In an influential essay, Sundquist (1988-9) argues for a re-examination of party
theoriesin the face of this new dilemma?, noting:

Competition is the very essence of democratic politics. It gives democracy its

meaning, and its vitality. The parties are the instruments of that competition. They

are and should be organized for combat, not for collaboration and

compromise...But in adivided government, this healthy competition is translated

into an unhealthy debilitating conflict between the institutions of government

themselves (Sundquist 1988-9: 629).

Sundquist’ s concerns regarding the consequences of divided government are echoed in
the popular book, Palitics by Other Means (1990), by political scientists Benjamin Ginsberg and
Martin Shefter. Ginsberg and Shefter contend that politicians, unable to establish decisive
victoriesin the electora arena, increasingly turn to other forms of “institutional combat”. The
book argues that investigations, mediarevelations, and legal proceedings have become critical

venues in the struggle for power during periods of divided government. This account proved

salient among observers of the Clinton years when party competition not only twice briefly

! An earlier version of this paper was presented at the 2003 meeting of the American Political Science Association in
Philadelphia. The authors would like to thank John Coleman, Mike Franz, Byron Shafer, Graham Wilson, Patrick
Roberts, David Canon, Ken Mayer, Sam Kernell, and Sarah Binder for their insightful comments and thoughts. The
American Politics Brownbag and Political Behavior Group, both at the University of Wisconsin-Madison, allowed
us the opportunity to present this project and we are grateful for all the valuable feedback from the many
participants. As always, any mistakes that may remain are the sole responsibility of the authors.

2 Mayhew 1991a and Sundquist note a preceding sustained pattern of divided party control from the 1870sto the
1890s.
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brought government to a halt, but led to only the second impeachment of a sitting president.
Referring to Ginsberg and Shefter on the eve of the Clinton impeachment vote, journalist E.J.
Dionne concludes, “They couldn’t have imagined how far this move away from deliberative
democratic politics would go.”>

Y et, among political scientists, this discussion was largely eclipsed by David Mayhew’s
Divided We Govern (19914). Mayhew’ s empirical challenge to the claim that divided
government inhibits the production of significant legidation, “sparked an industry,” in one
scholar’ s words, generating what another refers to as a“flurry of work”.* At the same time, the
Ginsberg and Shefter thesis was met skeptically among many political scientists. David Mayhew
captures this response in areview of the book, asking, “How does one deal with the likely fact
that the Truman administration suffered more from congressional corruption probes — conducted
by Democrats — than did Reagan’s?” He concludes, “ Thereis no hint of a research design that
would seriously compare recent times with the past” (Mayhew 1991b). Indeed, the analysis
offered in Palitics by Other Means contrasts sharply with Mayhew’ s own examination of high-
profile congressional investigations in the often-overlooked first empirical chapter of Divided We
Govern. Similar to the book’ s findings regarding the production of significant legislation,

Mayhew finds no difference in the number of congressional investigations of the executive

branch between periods of divided and unified government.

% Dionne 1999. Other examples include: Toner 2000, Dionne 1998, and Samuelson 1997. See also the discussion of
“politics by other means’, pages 411-422, in the popular undergraduate textbook, American Government: Freedom
and Power, co-authored by Ginsberg and Theodore Lowi (2000). Palitics by Other Means entered its third edition
last year (Ginsberg and Shefter 2003).

* Binder 1999; Coleman 2000. Although not resolving the larger question, this burst of energy unquestionably
advanced scholarship, re-examining the role of parties and institutions in law-making and refining measures of
government productivity and responsiveness. However, |ess attention has been dedicated to examining the
conseguences of divided government beyond the legidlative arena. Studies that have, have uncovered a variety of
suggestive effects, including: rising deficits (McCubbins 1991); delayed executive appointments (McCarty and
Razaghian 1999); and delayed judicial confirmations (Moraski and Shipan 1999; Binder and Maltzman 2002).
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This paper re-examines the politics by other means thesis and Mayhew’ s analysis of
congressional investigations in Divided We Govern. We make three contributions. First, we
briefly revisit Mayhew’ s findings, highlighting a handful of limitationsin design and
interpretation, which we believe undermine his conclusion. Second, we develop an account of
the changing politics of congressional investigations. We argue that investigations serve both the
electoral and institutional needs of parties and candidates. We further contend that over the last
three decades, the emergence of divided government, expansion of congressional institutional
capacity, and changesin political culture have dramatically politicized investigations. We then
examine these claims using newly collected data on the frequency and intensity of congressional
investigations of executive branch malfeasance. Our analysis suggests that the last three decades
have seen significantly more and longer congressional investigations of executive malfeasance

during periods of divided government.

Revisiting Mayhew

Using the front-page of the New York Times as his guide, Mayhew identifies 30 high
publicity congressional investigations of the executive branch between 1946 and 1990. He
identifies 15 during 18 years of unified party control and 15 during 26 years of divided party
control, suggesting no discernabl e relationship between divided government and the frequency of
congressional investigations. “One pattern that decisively does not come to light,” Mayhew
notes, “is arelation between the incidence of exposure probes and whether party control is
unified or divided” (Mayhew 1991a: 31). Re-examining these findings, however, raises
significant questions both in design and interpretation. We focus on three weaknesses.

First, Mayhew’ s findings are not as decisive as he suggests. Table 1 shows that, as

Mayhew concludes, there appears to be no difference between divided and unified party control
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for the number of investigations and the amount of New York Times coverage per Congress.
However, simply averaging these figures across congressional sessions shows that investigations
emerging during divided government receive 22 percent more coverage days than do those
emerging during unified government. In other words, the number of high publicity investigations
may not be a function of the partisan divisiveness, but the intensity of investigations and the
amount of media scrutiny might.

-- Table 1 about here --

Second, Mayhew’ s findings are based on strikingly restrictive parameters. To be
included, a high profile investigation must generate front-page articles in the New York Times on
at least 20 different days, including either: 1) a committee-based charge of executive
“misbehavior”; or 2) an executive response to a committee charge (Mayhew 1991a: 9). Asa
result, the list of investigations Mayhew captures are exceptionally high profile, missing an
enormous class of widely reported examples of extra-legislative conflict. For example, between
1965 and 1971 Mayhew identifies three investigations — all examining the Johnson and Nixon
administrations' Indochina policy. However, it does not capture hearings like the 1969
investigation, chaired by Senator William Proxmire, into the dismissal of Department of Defense
employee A. Ernest Fitzgerad following his disclosure of $2 billion Air Force cost overruns.
Fitzgerald's charges were repeated in at least 12 New York Times articles, including a front page
story with alead that included references to “incredible mismanagement” and “lying.”®
Mayhew’ s designation of “significant” legislation asks: Does divided government hinder the
production of innovative or consequentia legislation (Mayhew 1991a: 31)? The same logic does

not apply to investigations. Is the appropriate standard for evaluating the impact of extra-

® Dale June 14, 1969. Additional articlesincluding the Fitzgerald charges appear on: May 23, 1969; June 12, 1969;
November 7, 1969; November 8, 1969; November 13, 1969; November 18, 1969; November 19, 1969; December 9,
1969; January 2, 1970; January 9, 1970; January 22, 1970.
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legislative conflict on governance really whether or not Congress responds to the enormous
public pressure over the Vietnam War?

Thisrelatesto afinal, and we believe most serious, problem in Mayhew’s analysis. In
describing his findings, Mayhew observes that there is a clear decline in the number of
investigations captured through his coding method: About 1.1 hearings per year during the
Truman and Eisenhower administrations, 0.6 per year during the Kennedy through Ford
administrations, and .35 per year from Carter through Bush.® Mayhew reasons that two
developments might confound his analysis: first, the growth of investigative reporting, and,
second, increasing reliance by Times reporters on “thick analytic reports’ such as those generated
by GAO. Noting these devel opments he suggests, “High-publicity congressional exposure
probes, in short, may have had better days’ (Mayhew 1991a: 28-9). As Mayhew concedes, we
believe the lens he is using develops in ways related to concurrent changes in congressional
politics and organization. We contend that these confounding effects not only bias his results, but
obscure an account of institutional change that leads to just the opposite conclusion: Politically-

inspired congressional investigations may never have seen better days.

Investigations, Resources, and Reputations

Investigations serve the electoral needs and institutional priorities of parties and
members of Congress. In the electoral arena, investigations have always offered valuable
opportunities for membersto build individual and partisan reputations. There is perhaps no better
example of thisthan Senator Harry Truman’ s rise to prominence as a Senate subcommittee
chairman investigating waste in wartime defense spending (M cCullough 1992). Investigations

also persist as an arenafor the perpetual jostling between presidents and Congress (Oleszek

® Averages are derived from Table 2.1, Mayhew 1991a: 13-25.
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1996). As Mayhew notesin America’s Congress, “If any realm existsin which [Congress] can
be autonomous and consequential, it isin the realm of investigation” (Mayhew 2000).

In the last three decades, however, congressional investigations have undergone a
dramatic period of politicization. This politicization is rooted in three related developments. The
first is divided government, the electoral roots of which remain somewhat obscure (Brady 1993).
However, there can be little doubt that the relationship between inter-party and inter-institutional
competition have atered both electoral and institutional politics.” The account we forward here
differsin important ways from the account offered by Ginsberg and Shefter in Politics by Other
Means. Indeed, while investigations proliferated in the 1990s, the decade was not friendly to
Ginsberg and Shefter’s electoral thesis, which presumed a Republican monopoly on the
presidency and a Democrat lock on the House. The election of 1994 |eft little doubt that the
American system remains capable of decisive political victories. The institutional conflict that
dominated the subsequent years demonstrates that investigations emerge not in spite of electord
politics, but serve both institutional and electoral strategies. Rather than politics by other means,
investigations are “ politics by additional means’ (Quirk 1999).

In the electoral arena, investigations present useful opportunities for position-taking
during divided government when legislative options may be limited. Divided party control also
obscures the already difficult task of assigning accountability for policy success and failure. It
muddles fragmented lines of authority over administrative processes, hindering congressional
efforts to steer agency policy-making. In other words, it is difficult for parties and their
candidates to run on their legidative accomplishments when there are fewer to tout. Other ways
are needed to differentiate themselves to various constituencies, and investigations are an easy

way to draw abright linein the political sand. In this context, investigations also allow partisan

" In recent decades this effect has been compounded by the polarization of political elites, creating what Charles
Cameron calls the “ double whammy” of contemporary American politics (2002).
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congressional majorities to differentiate themselves from the president and the opposition party
(Cox and McCubbins 1993; Parker 2004). They may yield particularly high payoffs for a new
chamber majority, while providing opportunities for akind of “bargaining with an audience,”
that can undermine support for existing policy by publicizing examples of “waste, fraud, and
abuse”

A second, related factor contributing to the politicization of congressional investigations
is the dramatic expansion of congressional institutional capacity occurring particularly in the
1970s, but continuing in some forms to the current day. Committee staff and hearing days more
than doubled between 1969 and 1977, before leveling off in the 1980s and 1990s (Aberbach
1990, 2002). The General Accounting Office expanded its evaluation capacity and statutory
Inspectors General were established in the executive branch agencies (Oleszek 1996; Light
1993). And, new management laws have proliferated, many mandating standardized public
reporting of information regarding agency financial and program status (Brass 2004).

This reassertion of congressional authority over the administration of executive agencies
represents a powerful response to claims of presidential dominance (Schlesinger 1973) and
investigations have played akey role. Successful probes help validate the establishment of new
instruments of congressiona control, similar to the role scandals have long played in the
development of regulation (Kemp 1984). Within Congress, investigations may be used to justify
additional committee staff or support committee jurisdictional claims (King 1997). Expanded
resources and new sources of program and agency evaluation also help to hone the strategic use
of oversight resources. On the electora side of the equation, investigations need not capture the
attention of The New York Times to be useful as shapers of individual or party reputations.

Parties and Members of Congress serve multiple constituencies (Fenno 1978), and may simply

8 In the legislative arena, scholars have applied this principle to the occurrence of so-called veto bait, or legislation
intended to provoke a presidential veto (Gilmour 1995; Groseclose and McCarty 2000; Cameron 2000).
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be aimed at the re-election or activist constituencies rather than the public at large (American
Enterprise Institute 2004).

Across institutions, investigations erode agency reputations and limit bureaucratic
autonomy (Carpenter 2000, 2001). They also signal to bureaucratic actors the potential costs of
diverging from the committee’ s wishes. These strategic probes drain resources, centralize
decisions, distort the flow of information, and degrade morale within targeted agencies. A
congressional party opposed to values embedded in agency policies and structure therefore might
seek simply to obstruct agency functioning.

Finally, changes in technology and political culture in the period since Watergate have
also altered the ways Americans think and talk about politics. A “culture of mistrust” has
emerged, making politics by allegation not only advantageous, but an established part of the
rules of the game (Garment 1991; del.eon 1993). The sources of this development defy simple
explanation, but certainly changes in the news media and the re-emergence of investigative
journalism in the early 1970s play arole (Armao 2000: 40; Aucoin 1995). Media consolidation
and increased competitive pressures arguably have placed greater emphasis on breaking
attention-grabbing news stories. The result has been an erosion of the traditional norms that have
guided journalism and the rise of anew symbiosis between journalists looking for and politicians
hoping to benefit from scandal (Sabato 1991; Witcover 1998). Ultimately, political coverage has
become increasingly interpretative, negative, and less policy-oriented (Patterson 1994; Daniel
2000; Starobin 2001). These factors, combined with expanded congressional institutional
capacity and extended periods of divided party control, have led to investigations framed by
alleged negligence, abuse of power, violation of law, and ethical misconduct becoming acritical

venue in the competition over the direction of government policy.
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Of course, the politicization of congressional investigations emerged neither from one
source, nor al at once. However, Newt Gingrich’s entrepreneuria leadership and the rise of
House Republicans provide an illuminating chapter. Written off as a permanent partisan minority
in the early and mid-1980s, a group of Republicans coalesced around Gingrich with the goal of
winning back the House. The group developed arange of grenade-tossing tactics designed both
to obstruct chamber business and to degrade public support for House Democrats. In 1988-9,
they pushed ethics charges against Democratic Speaker Jim Wright, ultimately forcing his
resignation. Citing these tacticsin his analysis of congressional institutional innovations, Eric
Schickler writes, “ The ethics fight showed Republicans that making the House and its
Democratic mgjority look bad could propel the GOP to power” (Schickler 2001: 243-246).

In 1994, Gingrich and the Republicans succeeded in taking control of the House after 40
yearsin the minority. And, unsurprisingly the party carried many of these tactics into the
leadership. Among other inquiries, Republican controlled committeesinitiated probes of the
Clintons’ involvement in the Whitewater Development Corporation, the White House Travel
Office firings, and the Alcohol, Tobacco, and Firearm’s actions during the standoff in Waco. An
internal GOP memo leaked to Roll Call in April 1996 sheds light on this pattern. The memo,
marked “urgent,” instructed committee staff to search their files for information in three areas of
interest: “Waste, Fraud and Abuse in the Clinton administration,” “Influence of Washington
Labor Bosses/Corruption,” and, “Examples of dishonesty or ethical lapses in the Clinton
administration” (Chappie 1996).

At the close of the 106™ Congress, however, the office of House Speaker Dennis
Hastert struck avery different note. In July 2000, Hastert’ s press secretary noted, “The speaker
has been saying he wants more effective programmatic oversight to make government work and

get away from some of this more sensational oversight.” The Speaker’ s Office conducted an
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“assessment” of oversight activities and recommended committee staff members undergo
training in effective oversight offered by the conservative Heritage Foundation (Pianin 2000).
What changed? Perhaps after three termsin the majority House Republicans sought new
strategies for establishing and maintaining the party’ s reputation, ones more in line with
governing. Indeed, the party leadership may well have been chastened by the impeachment
experience and by ethical allegations against their own, most notably Gingrich himself. They

may even have been anticipating a Republican administration.

Examining Congressional Investigations: 1947-2002

The account outlined in the previous section holds that congressional investigations of
alleged agency malfeasance, while always political, have undergone a period of intense
politicization. This suggests two initial expectations. The first of smply emphasizes the partisan
nature of congressional investigations. Expectation 1: A chamber controlled by a party opposing
the president generates more investigations activity. Second, we modify this account in line with
the politicization argument. Expectation 2: After Watergate, a chamber controlled by a party
opposing the president will generate more investigations activity.

We expect that this effect will be moderated by the degree to which the chamber majority
is motivated to employ the resources at its disposal. We note above that we expect a new
chamber mgjority, emboldened by electoral success and a desire to demonstrate superior
governance, will be highly motivated to use these instruments. Therefore, Expectation 3: A
chamber controlled by a new partisan majority will generate more investigations activity.
Congressional motivation may aso vary with the president’ s public stature. The ability of

presidents to shape and satisfy enormous public expectations, mediated by a calculating
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Washington establishment, form a basis for presidential power.? Committee members facing a
popular president may seek to avoid over-extending their reach, while an unpopular
administration will be an attractive target. Expectation 4: A president with strong public support
will face less congressional investigations activity.

An alternative to the partisan account outlined here is the suggestion that investigations
are motivated by ideology rather than party. Both the degree to which presidents establish
agency political agendas and the degree to which committees are responsive to chamber medians
are subjects of debate.’® Yet, it stands to reason that greater ideological conflict between the
chamber and the president, in general, will increase the scope and intensity of committee
investigations. Finally, we have argued that polarization among elites has intensified the use of
institutional resources to advance political ends. Expectation 6 formalizes this account.
Expectation 5: Ideological conflict between the chamber and the president will result in more
investigation activity. Expectation 6: A chamber polarized along party lineswill generate more
investigations activity.

Drawing on these expectations regarding the shifting politics of congressional
investigations, we analyze newly collected data tracking committee investigations of alleged
waste, mismanagement, and malfeasance in federal executive agencies and organizations tasked
with carrying out agency functions. Our analysis extends from the 80" Congress (1947-8) to the
107" Congress (2001-2). The time series begins just after passage of the Legislative

Reorganization Act of 1946, committing Congress to “continuous watchfulness’ in the face of an

° Neustadt 1991. Mayer’'s analysis of executive orders highlights the link between public standing and deployment
of institutional resources (2001).

19 K rehbiel 1991. Epstein and O’ Halloran (2001) modify this informational thesis to suggest that committees will

often be arranged as “ biased observers,” meaning its preferences will be set still further from the executive agency
being overseen.
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expanding executive establishment. It spans relevant congressional reforms through the 1970s,
the rise of divided government, and concludes with the last full congressiona session.

Two measures of investigations activity were constructed from a systematic review of
hearings abstracted in the Congressional Information Service Index (CISIndex).** Aninitial
electronic search was performed followed by two coding sweeps applying the following decision
rule:

A hearing is included if the CIS record includes reference to violation of

law, mismanagement, or abuse of discretion in current or past conduct in

one or more executive agency or an organization tasked with carrying out

agency functions.”
Data on selected hearings were aggregated for each chamber during each congressional session.
Two dependent variables result. I nvestigation Days adds the total hearing days across al
hearings in the chamber for the full congressional session. Likewise, I nvestigation Pages adds
the page totals for all published hearing volumes and appendices. In the accompanying models,
we take the natural log of each variable, creating quasi-continuous variables and allowing for use
of OLS regression.

Figure 1 provides alongitudinal view of the scope and intensity of investigations
activity. Asthisfigureillustrates, the variables track one another quite closely. In the 1970s,
however, the balance between pages and hearing days appears to shift, with the number of pages
relative to hearing days noticeably increasing. This may be areflection of changes in the style of
investigations, what Mayhew refers to as the increasing reliance of reporters on “thick analytic
reports’ (Mayhew 1991a: 29). Congressional staff sizes were increasing during this period,

making production of longer, more detailed reports more feasible (Aberbach 1990; Oleszek

2001). Generating pages is not as costly to committee members as are hearings, and, by making

1 CISIndex hearing abstracts were accessed through Lexis/Nexis Congressional Universe.
12 Appendix A provides a more detailed explication of this decision rule and the coding process.
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large quantities of information available, committees increase the likelihood that a reporter or an

interest group will identify a newsworthy lead.

-- Figure 1 about here --

Variation across congressiona sessions also appears to have increased. Aside from a
dlight lull in the 1960s, no clear pattern emerges prior to the early 1970s. In the post-Watergate
period, however, ahandful of particularly active congresses dwarf any prior to the 92"

Congress, while medium and low activity congresses appear quite similar both before and after
Watergate. Why the increased volatility? Table 2 indicates that across the period examined
investigations generally drain more ink during divided government, but actually generate fewer
investigations days. Y et, when the data are divided between pre- and post-Watergate eras, asin
Table 3, the results are more strongly suggestive. Strikingly, post-Watergate divided government

generates an average of 10,000 more pages per Congress.

-- Tables 2 & 3 about here --
Finally, two points of clarification regarding the differences between our sample and
Mayhew’s high publicity investigations.™® First, our set of hearings reflects congressional
activity, whether or not it garnered sustained attention from the national media. Our criteriafor
inclusion are therefore less restrictive, resulting in a much larger quantity of hearings. Among the
nearly 1000 hearings we capture are investigations covering everything from corrupt officers

clubs during the Vietnam War to investigations of the FBI’s conduct at Ruby Ridge.** As noted

13 Compared to Mayhew’ s review in Divided We Govern, our analysis begins one year later to allow for the start of a
new Congress, 1947 rather than 1946, and extends an additional 12 years from 1990 to 2002.

14 Of Mayhew’s 31 original investigations, 27 or 87 percent are captured by our sweeps. Of the four that we omitted,
three examined the war in Vietnam and a fourth addressed alleged deficiencies in air-power planning. Two occurred
under divided and two under unified government. Appendix A discusses those investigations that were not captured

by our review.
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above, we feel the advantage of focusing only on high profile hearingsis not self-evident.
Congressional investigations sap agency resources and degrade agency reputation even in cases
that attract only brief media attention. During a period of high activity, each investigation might
result in only afew days of hearings, but the cumulative drain might become substantial. The
high-profile hearings Mayhew identifies arguably may emerge regardless of party control,
leaving lower-level investigations as perhaps a more sensitive indicator of partisanship.

Nevertheless, Table 4 reexamines the investigations Mayhew identifies using additional
data drawn from our sample. This table demonstrates again that high profile investigations
during divided government create significantly more hearing pages compared with those during
unified government. Investigations are also lengthier, on average, but not at the level of
statistical significance.
Independent Variables

We evauate Expectation 1 with a dichotomous variable, Chamber -President
Opposition, which takes a value of one when a chamber is controlled by the party opposing the
president. This expectation is modified by Expectation 2, suggesting that only in the Post-
Watergate era does chamber opposition to the president generate more investigation activity. We
first use adichotomous Water gate variable, which registers a zero prior to the 93rd Congress
and avalue of one for the 93" and subsequent congressional sessions. We then calculate the
Chamber Opposition-Water gate interaction variable, combining the W ater gate and

Chamber-President Opposition variables.’

15 One dlternative to the politicization hypothesis offered here holds simply that over the period we examine there
was a dramatic expansion in amount of government to be investigated. Following Aberbach (1990), we specified
several modelsincluding a variable tracking the number of pagesin the Federal Register lagged one congressional
term. The variable made no discernable contribution to the model and we omit it here, though results are availablein
an earlier version of this paper.
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Of the 56 chambersin our analysis, 32 oppose the president: 15 in the Senateand 17 in
the House. Domination of the House by Democrats for four decades spanning 1954 and 1994,
and the Senate for most of this period, results in 42 of 56 total chambers under Democratic
control. Of the Democrat controlled chambers, 32 oppose and 18 support the president.®
Democrats continued to dominate through most of the post-Watergate era, accounting for 14 of
the 20 opposing chambers. This period also saw aroughly even split between 9 Senate chambers
and 11 House chambers opposing the president.

Expectation 3 holds that a new partisan chamber mgority, responding both to electoral
success and perceived deficienciesin prior oversight, will pursue more alegations of agency
malfeasance. We also expect the intensity of this disposition will be related to the period of time
the new majority has been out of power. We therefore include a variable, New Chamber
Majority, registering the number of sessions since the new magjority last controlled the chamber.
New Republican mgjorities in both chambers during the 104™ Congress therefore result in values
of 20 in the House and 4 in the Senate, while continued Republican control in the 105" Congress
yields values of 0 in both chambers.*’

Expectation 4 suggests that presidents enjoying strong public support will face fewer
investigations. We evaluate this expectation using the Presidential Approval variable, which
averages overall presidentia approval scores from Gallup polls conducted during the January
and February beginning the Congressional term.*® This variable ranges from a 1983 low of 38

percent for Ronald Reagan, to a 1991 war-time high of 82.5 percent for George Bush.

18 We code Senate control during the 107" Congress as Democrat and opposed to the president, though the chamber
was controlled by Republicans for the five months prior to Senator Jim Jeffords’ June 5, 2001 departure from the
Republican ranks.

Y Thisisa variation on the “Time Out of Majority” variable used in Binder 1999: 526.

18 This variable is constructed to minimize the degree to which values in thisindependent variable are calculated
using observations occurring after observations used to cal culate the dependent variables, thus creating potential
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Expectation 5 is evaluated using the Chamber -President Diver gence variable. This
variable takes the absol ute difference between the president’ s and each chamber’s mean
“common space’ ideology scores. Common space scores are derived from the familiar W-
NOMINATE ideology scores, but are scaled to allow for both longitudinal and inter-institutional
comparison.™ Divergence values range from alow of .163 in the Senate during the 85"
Congress, notably a Democrat controlled chamber during the Eisenhower administration, to a
high of .576 between Bush | and the Senate during 102" Congress. Chamber -Pr esident
Divergence and Chamber-President Opposition are correlated at .304.

Finally, Expectation 6 suggests the politicization of investigations stemsin part from
party polarization. Borrowing again from Binder (1999), we calcul ate a Per cent M oder ates
variable, which registers the percent of al chamber members with W-NOMINATE ideology
scores closer to the mid-point between the two party medians than to the party medians
themselves.”

We examine variation in congressional investigations activity in the House and Senate
across 27 congressiona sessions from 1947 to 2002. To analyze variation in these two units
across 27 points in time, we pool the observations and employ OLS coefficient estimates with

panel corrected standard errors. Standard errors are calculated assuming that disturbances are

endogeneity issues. Generally, few investigations occur in the first two months of the term, therefore we do not feel
thisis a significant problem. We also specified models using presidential approval averaged across the congressional
term and found no substantive differences from the results presented here.

19 For additional detail on variable scaling see Poole 1998. Regarding the estimation of presidential ideology scores
from Congressional Quarterly presidential support roll call data, see Poole and McCarty 1995. Additional
information is available at: http://voteview.uh.edu/.

2 Although party polarization and divided party control have likely combined to increase institutional conflict,
including an interaction term combining these variables is unfortunately not an option here, asinclusion of both
variables creates unacceptable levels of multi-collinearity. A simple plot of the Watergate variable versus the
percent moderates yields no cases where the percent of chamber moderates falls below the mean value of 25 percent
prior to Watergate. We lack examples of polarized unified government in the pre-Watergate era.

Page 16



heteroscedastic and contemporaneously correlated across units. To account for serial correlation,

alagged dependent variableisincluded in each model.

Results

Results from the analysis are presented in Table 5. Model 1 assesses the impact of the
explanatory variables on the number of hearing days, while Model 2 examinestotal pages. We
focus here on three patterns:. politicized investigations, presidential approval, and ideological
conflict. First, the models support our primary expectation: Divided government has a clear and
substantively large impact on both measures of investigations activity in the post-Watergate Era.
Alone, the expectation that divided government increases hearings, Expectation 1, is not
supported. However, the interaction variable gauging the impact of divided government in the
post-Watergate era s strong and significant in both Models 1 and 2.% This result, supporting
Expectation 2, contradicts Mayhew’ sfinding. It provides support instead for the politics by
other means thesis: Investigations have been politicized and have become a venue for
institutional conflict during divided government.

Expectation 4, which suggests that presidential approval will be inversely related to the
amount investigations activity, receives moderate support. As expected, higher presidential
approval resultsin fewer investigation pages. The coefficient in the days model isin the expected
direction, but falls short of statistical significance. The substantive result isfairly consistent: A
percentage increase in apresident’ sinitial popularity decreases logged page production and

hearing length by about 1.5 percent.?®

% See Beck and Katz 1995; 1996. Models were estimated using the xtpcse procedure in Stata 8.0.
% The dichotomous pre- and post-Watergate variable is significant in Model 1, but in a negative direction. This

counter-intuitive finding, suggesting Watergate actually decreased overall investigations activity, islikely as aresult
of the inclusion of the interaction term.
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Drawing these two findings together presents afairly striking picture of investigations
politics. Holding other variables at their means, in both the Senate and the House, post-
Watergate divided government produces more than three times the number of investigation days
when compared to unified government.* Periods of divided party produce 2.5 times the number
of pages relative to unified party control. The combined effects of presidential approval and
divided government on investigation activity, illustrated in Figure 2, are striking. The gap
between the two lines plainly reveal s the dampening effect unified control has on the intensity of
investigations activity. The slopes of the lines, on the other hand, demonstrate the role of
presidentia popularity. In particular, presidents suffering from low initial popularity are easy
targets of congressional scrutiny. Committee members think twice before challenging presidents

with high approval numbers, but are quick to pounce on those with weak popular support.

-- Tables5 & 6 and Figure 2 about here --

We find no support for an account, set forward in Expectation 3, that suggests a new
chamber majority will be more motivated to pursue investigations. However, athird set of
findings is somewhat puzzling. Expectation 5 predicts that ideological conflict between a
congressional chamber and the president will increase the length and scope of congressional
investigations. Y et, this variable is negative and significant in both models. This suggests
chamber-president ideological conflict actually decreases the number of pages and days devoted
to investigations in each chamber, afinding that holds up across aternative specifications.

Perhaps a congressional chamber that isideologically very different from the president may have

3 Coefficients produced from regressions with transformed variables are not immediately interpretable. In these
model s the dependent variable islogged, so in order to evaluate the substantive effects of the coefficients a unit
increase in un-logged independent variablesis understood to increase the logged dependent variable by afactor of
e’ where b is the coefficient of interest. By subtracting one from this calculation, the resulting value can easily be
interpreted as a percentage change in the dependent variable per unit increase of the independent variable when the
independent variable itself is untransformed.

% The predicted values yielded from the regression equations are transformed by taking the exponential of the
logged values.
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sufficient strength to override a presidentia veto, making legislation a more attractive option. A
weaker, but equally puzzling finding is the percent of moderates in a chamber, whichis
positively related to the number of pagesin Model 2. This finding runs counter to our
Expectation 6, which suggests that more chamber moderates will tend to dampen the volume of
investigations. This may simply be aresult of skew in the percent moderate variable stemming
from the lack of observations of pre-Watergate polarized chambers, as discussed above.

Or, perhaps the electoral stakes are highest when competing institutions are controlled by
separate, but ideologically less easily differentiated parties. Unable to distinguish themselves
clearly on policy, politicians and parties may seek other ways to present a favorable contrast.
Thisfits with the original Ginsberg and Shefter thesis: elections that are not decisive, lead to
conflict in other arenas.

A third possibility holds that those presidents that seek a third way, those Skowronek
(1997) calls pre-emptive presidents, tend to draw the most ire from their political opponents.?®
Pre-emptive presidents co-opt policies from the dominant regime, and tend to draw increased
invective from their partisan opponents. For example, President Clinton “ended welfare aswe
know it,” but drew little good will from Republican congressional majorities that saw him reap
the political benefit. Divided government and ideologically similar executive and legidlative
branches may expand the scope and size of congressional investigations in response to altered

electoral and reputational stakes.

Conclusion

This paper reexamines a claim made in Divided We Govern that we argue has not
received adequate attention; namely, that divided government does not increase the number of

congressional investigations of executive branch malfeasance. We show first that a

% Skowronek 1997; 449-464.
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reexamination of Mayhew’s own empirical evidence casts doubt on his conclusions. We then
develop atheory of why Members of Congress might perceive investigations as a useful tool to
build reputations and secure electoral resources, and how changes in the press, Congress's
institutional capacity, and the emergence of divided government have contributed to the
politicization of congressional investigations. Using a newly-created data set that serves as an
aternative to Mayhew’ s flawed search parameters, our analysis shows that divided government
in the post-Watergate era substantially increases the length and intensity of congressional
investigations as compared to the pre-Watergate period and unified government after 1972. This
finding holds up across measures and alternative statistical models.

Of course, the question naturally follows: Is an increase in the number of investigations
necessarily abad thing? In Morris Fiorina s words, “ Surely more intense scrutiny has some
positive consequences that must be taken into consideration.” (Fiorina 1992: 108) Certainly,
there is atrade-off between the benefits of greater democratic accountability and the hazards of
so-called “micro-management.” We do not know the appropriate balance, though severa points
are worth mentioning.

First, as we have argued, the investigations captured by our analysis are rooted in
allegations of violations of law, negligence, waste, and abuse. In the Clinton-era these included:
Whitewater, the White House Travel Office, Wen Ho Lee and Los Alamos National Laboratory,
the FBI and Ruby Ridge, Vince Foster’ s suicide, the CIA and crack cocaine, abusive IRS tactics,
White House access to FBI files, and a presidential impeachment. Many of these investigations
no doubt enhanced democratic accountability and uncovered examples of corruption, but a a
cost. Paul Quirk writes:

There will undoubtedly continue to be hundreds of public officials in the next

decade prominently accused of serious offenses and subjected to various

forms of investigation. In the end most of the accusations may come to little.
But in the meantime, the amount of distraction will be vast. (Quirk 1999)
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More troubling than the volume of activity isits politicization. In the most
favorabl e assessment, variations according to party control either means dramatically
more accountability during periods of divided party control or dramatically less
during periods of unified government. Our aim is not to argue for some systemic
prescription. In fact, the dynamic nature of the patterns described here suggest this
development might subside just as it seems to have emerged.

One cannot help note, however, one possible by-product of thisinstitutional
jostling. John Hibbing and Elizabeth Theiss-Morse have argued dislike of Congress
stems from public distaste of quarrelling politicians and the mechanics of the
democratic process (1995; also Hibbing 1999). Considering the widespread concern
with historically low levels of public trust in government, %° it is surprising more
political scientists have failed to either take note of or explore the linkage between
trust and the politics of investigations. Investigations are an important institutional
tool available to Congress, and a necessary one in a democratic system predicated on
accountability to its citizens. Nevertheless, if the public has a marked distaste for
political conflict, the increased scope and intensity of congressional investigations of
executive branch malfeasance in the post-Watergate era does little to increase public
confidence in Congress while simultaneously eroding support for the presidency. The
temporary advantages gained both institutionally and electorally by Congressin its
jousting with the president may, over the long haul, come at the cost of increased

public apathy.

% Joseph Cooper’s edited volume Congress and the Decline of Public Trust is one such example (1999).
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Appendix: Selection and Coding

Data Source: C/S/ndex
Hearings data are drawn from the Congressional Information Service Index (CIS Index)

available in electronic format through Lexis/Nexis Congressional Universe. The annual CIS
Index abstracts all published hearings, reports, committee prints, and various House and Senate
documents. We restricted analysis to published hearings. A few points regarding this resource:
First, editorial changes after 1970, resulting in longer, more detailed abstracts may introduce bias
into the time series. %’ However, little variation in results for the 91% and 92™ Congresses (just
before and after this change) suggests this bias may be minimal. Second, we found some
duplicate files, particularly for hearings spanning sessions. In some cases, the same entry
(identified by a CIS control number) would appear as many as four times. Asagenera rule, if
the dates covered by an entry did not span congressional terms, we eliminated the duplicate
entry. Duplicate entries that spanned more than one Congress were re-allocated based on the
proportion of hearing days occurring in each session. Finally, review of CQ Weekly for 107"
Congress (2001-2002) and consultation with CISIndex editorial staff regarding publication
patterns suggests no major omissions occurred as aresult of regular delays in hearings
publication.

Case Selection
Aninitial electronic search of all hearings was conducted using the CI'S subject descriptors.?® We

employed a broad search logic including terms likely to be used in an investigation of

mismanagement or illegal or improper activities.?® The electronic sweep resulted in alarge list of

2" CISUS Congressional Committee Hearings I ndex extends through the 1969. ClS/Index coverage beginsin 1970.

% Based on our review, we believe use of the subject descriptors does not introduce significant time bias associated
with changes in the descriptor terminology.

% The syntax employed is: (Fraud OR interest OR corrupt! OR brib! OR conflict OR illegal OR ethic! OR espionage

OR self-incrimination OR aleg! OR influence OR loyalty OR sabotage OR impropriety OR favoritism OR affair
OR abuses OR impeach OR investigat! OR congress!) AND (executive OR commission OR federal OR employees
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hearings, which were then coded by the two project investigators based on the following decision
rule:

A hearing is included if the CIS Index record includes reference to violation of

law, mismanagement, or abuse of discretion in current or past conduct in one or

more federal agency or an organization tasked with carrying out agency functions.

Violation of law refers to activities that contradict formal/legal discretion as interpreted
by Congress, the judiciary, a specified investigator, or a hearing witness. Mismanagement is
included if reference is made to specific added costs, delay, poor planning or analysis,
inconsistency, improper influence, or negligence in the administration of agency mandates. This
includes inadequacies in agency procurement and contract management or any of the above
resulting from deficiencies in inter-governmental coordination. Mismanagement is not included
if it is attributed to the structure of formal/legal discretion or if the reference is ambiguous, such
as areference only to “improving efficiency.” Abuse of discretion refers to specific accusations
that the agency or organization under scrutiny engaged in improper, covert, or deceitful activities
in defiance the congressional wishes—even if a specific violation of law is not alleged.

Each investigator performed several short trial sweeps prior to coding. Potential sources
of ambiguity were discussed and resolved with reference to the decision rule. After the second
coding sweep, the remaining hearings were subjected to athird sweep, applying “default —
discard” rule to ambiguous cases. Cases reviewed in the second and third sweeps were aternated
so that both coders reviewed all casesincluded in the final sample.

We were particularly concerned with two sources of potential bias. First, comparing the
number of cases selected by the human sweeps (Sweeps 2 and 3) as a proportion of the electronic

search (Sweep 1) indicates that coders were no more likely to include hearingsin years of

OR agency OR department OR office OR president! OR public administration OR corporation OR separation of
powers OR military OR executive privilege OR [NAME OF PRESIDENT] OR council OR services OR war).
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interest (i.e. divided government). In fact, coders included a slightly higher proportion of
hearings in years with unified government: 0.17 during unified government compared with 0.15
during divided government. Second, our analysis suggests interrater reliability is not significant a
source of bias. We double coded three years — 1955, 1967, and 1997 — and compared the results
using Cohen’s Kappa. This technique improves on the percent agreement measure, by gauging
the possibility that the inter-coder agreement is due to chance. For the 707 cases reviewed, the
Cohen’ s Kappa = 0.85, well above the conventional standard of 0.7.%°

Coding Hearing Days and Pages
Counts of hearing days and total pages are drawn directly from the CISIndex abstract and

aggregated to the level of the congressional term. One exception to this pattern are worthy of
note. First, if a hearing sequence spanned Congresses, we allocated days and pages based on
their distribution across the congressional terms. When information regarding page allocations
was not available through the CIS Index, we went directly to the congressional hearing

publications themsel ves to find the appropriate allocations.
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Table 1. Mayhew's Findings on Investigations, 1946-1990

Divided Unified
Government? Government
26 years 18 years
Investigations2
House 8 3
Senate 9 13
Total 15 15
New York Times Coverage
Coverage days per Congress 81 81
Coverage days per Investigation 59 48
From Table 2.1 and 2.2 in Mayhew 1991a: 13-25, 32
1. This includes 20 years of ‘pure’ divided government, both chambers opposing president, and 6
years in which one chamber opposes the president.
2. Column totals do not add because three probes count for both chambers.

Table 2: Investigations and Divided Government, 1947-2002

Pages and Days by Congress

Divided* Unified Difference
Mean Mean (p-value)2
Pages 20753 14274 (g‘ég)
P -34
Investigation Days 168 202 (0.489)
Number of Congresses (18) (20)

1. One or both chambers 2. P-values are two-tailed based on t-test.

Table 3: The Watergate Effect

Pages and Days by Congress

80"-92"! Congress 93" — 107" Congress
1947-1972 1973-2002
Divided® Unified Difference Divided® Unified Difference
Mean Mean (p-value)? Mean Mean (p-value)?

Pages 13500 14334 (6%3&) 24379 14133 (]6002f66)
Investigation Days 182 255 © 7135;8) 161 78 © %?;7)
Number of
Congresses ©) (7) (12) ©)
1. One or both chambers. 2. P-values are two tailed based on t-test.
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TABLE 4. MAYHEW'S HEARINGS AND DIVIDED GOVERNMENT

Divided Unified Difference
Mean Mean (p-value)®
2265
Pages 4349 2084 (0.063)
2265
Days 49 32 (0.227)
Number of Cases (13) (13)
*Count does not include the four Mayhew investigations omitted by our coding process.
1. One or both chambers. 2. P-values are two tailed based on t-test.

Table 5: Scope and Length of Congressional Investigations

Model 1 Model 2
Independent Variables Days Pages
. . -.013 -.013*
Presidential Approval (.009) (.007)
Chamber-President -3.402*** -3.380%***
Divergence (1.001) (.858)
4,949 3.493**
Percent Moderates (1.881) (1.464)
. .031 .033
New Chamber Majority (.028) (.026)
Chamber-President -.462 -.252
Opposition (.285) (.231)
-.609** 226
Watergate (:310) (.252)
Watergate* Chamber- 1.635%*** 1.180***
President Opposition (.434) (.353)
-.339* -.290*
Senate/House (.196) (172)
Lagged Dependent 331 xx* .385%**
Variable (:121) (.098)
Constant 3.679*** 6.283***
(.948) (2.013)
. Wwald 45.21%* 50.79***
chi-squared
R 485 482
(N) (54) (54)

Unstandardized coefficients based on ordinary least squares regression.
in parentheses. *** p<.01, **p<.05, * p<.10

Panel corrected errors reported
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Figure 1:

Scope of Investigations of Executive Branch Malfeasance by Congress and Year, 1947-2002
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